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Archival images and photographs appearing on the cover and throughout  
this issue are used with permission of The Delaware State Archives,  
except for the photographs of Professor Folk (courtesy of the University of 
Virginia School of Law) and of Richard Corroon and Charles Crompton  
(courtesy of Potter Anderson & Corroon LLP).

ON THE COvER: Senate Bill 172 appropriated funds  
to begin the DGCL revision. Pictured clockwise  
from bottom left are Richard F. Corroon, Henry M. Canby,  
Professor Ernest L. Folk III and S. Samuel Arsht.
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Professor Ernest L. Folk III advocated the enactment of § 144 to validate self-dealing transactions involving 

directors and officers when those transactions comply with any one of three statutory safeguards.1 Since its enact-

ment in 1967, however, courts and litigants have created confusion by invoking § 144 in circumstances beyond 

its narrow scope. As a result, the statutory tests of § 144 have been erroneously intertwined with longstanding 

common law principles regarding director liability and have eroded the plain meaning of unrelated statutory law. 

FEATuRE
R. Franklin Balotti, Donald A. Bussard and Thomas A. Uebler

S
ection 144 deals solely 
with the validity of self-
dealing transactions. 
“A contract or transac-

tion covered by the statute 
is not void or voidable solely 
because those approving a 
transaction have a conflict 
of interest . . . . The validat-
ing effect does not go beyond 
removing the spectre of void-
ability …”2 Section 144 was 
not intended to displace or 
otherwise affect Delaware 
courts’ equitable standards 
for imposing liability upon 
directors for breach of fidu-
ciary duty.3 The Court of Chancery has 
recognized this limitation by stating 
that the “question of when an interest-
ed transaction might give rise to a claim 
for breach of fiduciary duty — i.e., to a 
claim in equity — was left to the com-
mon law of corporations to answer.”4 

Delaware courts, however, have not 
uniformly adopted this approach. Both 
the Court of Chancery and the Supreme 
Court have, erroneously in the view 
of the authors, cited compliance with  
§ 144 as limiting or eliminating director 
liability. 

By considering § 144 in director  

The (Mis)Application of Section 144

liability analyses, Delaware courts have  
erroneously expanded the role of  § 144. 
First, a court should consider § 144 only 
when determining whether a transac-
tion is void or voidable. Director liabil-
ity analyses should be wholly unrelated 
to § 144. Second, the court’s duty to 
determine the fairness of acts by fidu-
ciaries is rooted in Delaware’s common 
law, not § 144.5 

While the common law entire fair-
ness standard is substantially identical 
to that in § 144(a)(3),6 the two tests 
serve distinct purposes. The question is 
whether it makes a difference if § 144 

is permitted to affect director 
liability. Recent cases in the 
Court of Chancery show that 
it does matter.

In Valeant Pharmaceuti-
cals International v. Jerney,  
the plaintiff corporation 
sought damages from its  
former director and president 
for breach of the duty of loy-
alty related to a self-dealing 
transaction.7 In its analysis, 
the Court considered § 144 
and determined that entire 
fairness was the appropriate  
standard of review because  
the transaction was neither  

approved under § 144(a)(1) nor  rati-
fied under (a)(2).8 Under entire fair- 
ness scrutiny, the Court deemed the  
transaction voidable and found the  
defendant liable for breach of fiduciary 
duty.9 

The Court’s application of § 144 in 
Valeant seemed to be inextricably in-
tertwined with its analysis of director 
liability. The Court went further, how-
ever, and eroded another section of the 
DGCL, § 141(e). Rejecting the argu-
ment that good faith reliance on the ad-
vice of experts under § 141(e) provides 
a defense to liability, and reaffirming 

The statutory tests of § 144 have been erroneously intertwined with 
longstanding common law principles and have eroded the plain  
meaning of unrelated statutory law. 

Gov. Charles Terry, Secretary of State Elisha C. Dukes  
and Gov. Elbert N. Carvel
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that such reliance is merely one factor in 
the entire fairness calculation, the Court 
stated:

To hold otherwise would replace 
this court’s role in determining en-
tire fairness under 8 Del. C. § 144 
with that of various experts hired to 
give advice to the directors in con-
nection with the challenged transac-
tion, creating a conflict between sec-
tions 141(e) and 144 of the Delaware 
General Corporation Law.10 
To the contrary, recognizing good 

faith reliance on the advice of experts as 
a defense to liability — as § 141(e) in-
structs — would not create a statutory 
conflict because § 144 has no role in 
determining director liability. By linking  
§ 144 to § 141(e), the Court muddied 
the proper role and effect of both pro-
visions and created further uncertainty 
for directors who rely in good faith on 
the advice of experts.

Unless a court must determine the 
validity of a self-dealing transaction be-
fore it considers a director’s equitable 
conduct and potential liability, § 144 
should not be considered when de-
termining director liability. Until the 
General Assembly instructs otherwise, 
§ 144 should be limited to the pur-
pose expressed by Professor Folk 40 
years ago — validation of self-dealing  
transactions. u
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